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The Development of Jury Trial in England

I step with some diffidence into the subject of the history and development of jury trials in England being underqualified to do so. As I began to read around the subject a couple of months ago, I got in touch with Sir John Baker, who is supremely well qualified, to ask for a reading list. I expected there to be one or two short volumes or perhaps chapters in authoritative works on legal history – not least his own – which would uncontroversially cover the ground. His response was not encouraging: “There is no single scholarly history of the jury, because it is too large and pervasive a subject – and because most historians like to stick to particular periods”, he wrote; and added “the history of the criminal jury isn’t a subject one would undertake for a three-year PhD, because there is too much material.”
I can do little more than scratch the surface this evening.
One relatively short volume that we do have is the collection of Hamlyn Lectures delivered 70 years ago by Sir Patrick Devlin. It remains a valuable overview with much technical discussion of the roles of judge and jury over time, concerned as much with civil as criminal juries. He starts with the observation that “trial by jury is not a subject on which it is possible to say anything very novel or very profound.” That, I fear, is right. But it may be possible to remind those with a contemporary interest in the right to jury trial of its development into modern form.
Devlin asserted with confidence that “it was the Normans who brought over this device.” Many scholars have traced the origins of the jury, with claims being made on behalf of Germanic peoples, Scandinavians, Frankish and Anglo-Saxons. Few seem now to agree that the Normans were responsible because there is scant evidence that anything recognisable as a jury operated in the Duchy of Normandy before the Conquest and because there is compelling evidence of the existence of the nascent jury in England in the late 10th Century. English legal jurists and commentators have made some extravagant claims for its origin. Sir William Blackstone, as well as claiming that the common law could be traced back to King Alfred[footnoteRef:1], explained that “some authors have endeavoured to trace the origin of juries up as high as the Britons themselves, the first inhabitants of our island; but certain it is that they were in use among the earliest Saxon colonies.” [1:  Commentaries on the Laws of England (London 1823), I, 67-70: Introduction, sec, iii.] 

That finds no current academic support. Professor Ralph Turner’s 1968 paper entitled “The Origins of the Medieval English Jury: Frankish, English or Scandinavian?”[footnoteRef:2] summarises the competing theories. His broad conclusion is that one needs to look separately at civil and criminal juries and that many had a hand in their development, including the Anglo-Saxons.  [2:  Journal of British Studies, Vol 7, No 2 (May, 1968), pp 1-10.] 

The Wantage Code of 997 in the reign of King Ethelred II confirmed, rather than established, local court customs in the five boroughs of the Danelaw. Twelve leading thegns in each wapentake were to swear on relics neither to accuse an innocent man nor conceal a guilty one. A thegn was a landowning noble ranking below an earl and a wapentake was the Danelaw equivalent of a hundred. This appears to be the earliest reference in English law to what was effectively a sworn jury of presentment. That is an important qualification. A jury of presentment was an accusing jury, not one that determined guilt or innocence. 
The Wantage Code confirmed the validity of a unanimous verdict, but the agreement of eight thegns was allowed when opinions differed. Who would have thought that majority verdicts can be traced back over 1,000 years?
We have thousands of crimes on the statute book today (and a handful of remaining common law crimes) but there were relatively few different crimes in Anglo-Saxon England and that remained the position for centuries until eventually Parliament became more active in creating offences. Trials for serious crimes were relatively uncommon and there was much summary justice of a terrifying nature. For example, King Athelstan’s second law code[footnoteRef:3], much concerned with theft, decreed that anyone aged 12 or over caught stealing property with a value of more than 8d should be killed immediately. If not caught immediately the punishment would be less severe.  [3:  between 926 and 930] 

A few years later in the fourth code the death penalty was extended to those not caught in the act but in the sixth code there was mitigation to the extent that only those aged 15 or over would be executed and the threshold was raised to 12d. An online search suggested that a penny would buy two dozen eggs at that time and that a sheep cost 17d but I cannot attest to its accuracy because there was no source referenced.
How was guilt determined? In Anglo-Saxon England and after the Conquest there was the process of compurgation. The accused swore to his innocence and was supported by others as sureties who did the same. This was a time when oaths were taken very seriously indeed, because false oaths were thought to imperil the immortal soul. The more serious the offence the more support was needed to establish innocence. If the accused was of bad repute or could not find the necessary supporters, the answer was trial by ordeal. This method of determining guilt was ubiquitous in the Christian world, conducted often in a church and always with clerical supervision. That was because it was considered a method by which God would reveal the guilt or innocence of the accused. Divine intervention would physically protect an innocent person. It came in various forms and was gruesome and loaded against the accused. 
The ordeal by hot iron saw the accused carry a red-hot iron bar or walk barefoot over hot irons. The wounds would then be bandaged and inspected three days later. If the wound was healing and was clean it signified divine indication of innocence; if not guilt. The ordeal by hot water, which involved plunging a hand or arm into boiling water played out in a similar way. The ordeal by cold water saw accused bound and thrown into a pool or river. If he sank, he was innocent but guilty if floated. It is unclear how he retrieved if he sank to enjoy his “acquittal”.
There was also trial by battle. 
After the reign of King Stephen in the 12th century England emerged from a long period of civil war and breakdown of law and order. He was succeeded by Henry II who, as part of his efforts to restore order, engaged in legal reform. In 1166 the Assize of Clarendon determined that in every county twelve “lawful men” of each hundred and four of each township be sworn to name anyone reputed to be a robber, murderer or thief, or to harbour one. Their accusations or presentments were made to the king’s justices or to the sheriff. This cemented the jury of presentment in England. It evolved into the Grand Jury, a body which came to determine whether an accused should stand trial, until its eventual abolition in 1948. The Statute of Clarendon also provided that panels of local men of substance should determine civil disputes, for example about land, but they were expected to do so from their own knowledge or knowledge they could gather locally. This was not a trial process as we understand it but is nonetheless an example of a jury determining disputed factual issues. 
Next came Magna Carta. I was only 19 months old when one of the less scholarly contributions was made to the history of jury trials in England. I speak of the Hancock's Half Hour episode "Twelve Angry Men" (first broadcast on October 16, 1959). In a parody of Henry Fonda’s 1957 film of the same name. Hancock exclaims:
“Does Magna Carta mean nothing to you? Did she die in vain? Brave Hungarian peasant girl who forced King John to sign the pledge at Runnymede and close the boozers at half past ten! Is all this to be forgotten?”
So, I blame Tony Hancock for having lodged in our modern national psyche the notion that the right to jury trial was guaranteed by Magna Carta, which at least once was known by all schoolchildren in this country to have been granted in June 1215. But to be fair to him, jurists for centuries had seen Magna Carta as the foundation of jury trial.
He, and they, had in mind the famous Clause 39 of Magna Carta:
“No free man shall be seized or imprisoned or stripped of his rights or possessions, or outlawed or exiled or deprived of his standing in any other way, nor will we proceed with force against him or send others to do so except by the lawful judgment of his peers or by the law of the land.”
But clause 39 of Magna Carta had nothing whatsoever to do with criminal jury trials. A short analysis in J. E. R Stephens’ 1896 article: “Growth of Jury Trial in England”[footnoteRef:4] demonstrates why.[footnoteRef:5] There are many scholarly examinations of clause 39 which explain what it was all about. There was no trial by jury in criminal cases in 1215. There were altogether more brutal and unreliable methods of determining guilt. Juries were deciding some civil disputes and by clause 49 juries of 12 were to inquire into matters relating to rivers and forests, but they were not trying crime. [4:  1896 Harvard Law Review Vol 10 No 3 pp 150 - 160]  [5:  Ee also Forsyth, History of Trial by Jury, 1852, at 108; Holdsworth, A History of English Law, Vol 1, 1903, W R Cornish, The Jury, 1968 at p 12, Baker, the Reinvention of Magna Carta 1216 – 1616, 2017 p32 et seq, Arlidge and Judge, Magna Carta Uncovered, 2012, Chapter 8. ] 

Something else happened in 1215, shortly after King John had been persuaded by his barons to grant Magna Carta, which provided the impetus for the development of the criminal jury trial in England. The Fourth Lateran Council was convened in Rome in November 1215 by Pope Innocent III. It had many far-reaching consequences. Among them, Canon 18 forbade clerics from performing, blessing, or participating in trials by ordeal. These trials were all about religion and so their legitimacy as a method of establishing guilt disappeared. Any legal system that used trial by ordeal had to find an alternative.
A writ of 1219, by now in the reign of Henry III, instructed the travelling justices to proceed as best they could, including themselves deciding guilt or innocence and to use sureties more frequently. In was in the following decades that the travelling judges began to use a local jury to determine guilt or innocence. This often included men who had been part of the presenting jury but they were augmented by jurors from neighbouring townships.  There was no trial on evidence and jurors proceeded on their own knowledge, however gathered. 
The procedure that developed required the accused to consent to trial by jury by “putting himself upon the country”. Those who refused to do so and plead could not be tried. Chapter 12 of The Statute of Westminster of 1275 condemned them to harsh imprisonment but that evolved into the barbaric practice of peine forte et dure: being pressed under weights until they pleaded or died. Some chose death, because an unconvicted man who died did not forfeit his property. 
It was not until the Felony and Piracy Act 1772 that this was abolished, but with a sting. A refusal to plead was then treated as a conviction.  The Criminal Law Act 1827 introduced the practice that has endured, namely that if a defendant refuses to plead, a not guilty plea is entered.  
There are surprisingly few records of trials in this medieval period, but the jury trial soon became the bedrock of our common law system of justice. Juries decided factual disputes in the common law courts and guilt or innocence in the criminal courts. In Sir John Fortecue’s famous 1468 De Laudibus Legum Angliae – in praise of the laws of England - he is widely quoted as saying “trial by jury is the most rational and effective method for discovering the truth".  He did not quite say that, but it is not a bad paraphrase in modern language of his sentiment. He was impressed that jurors were drawn from the cream of local society and could be expected to bring their knowledge of a case to their deliberations.   As the Tudor period dawned, we were still a very long way from the modern jury, who are expected to decide a case on the evidence given in court and nothing else, to be independent and unconnected with the case.
There is evidence in the Year Books of 23 Edward III in the mid-14th century that witnesses were giving evidence before juries, but they still proceeded on their own knowledge and the local reputation of all involved in a case. Reliance on private knowledge persisted into the 18th century but ceased because of decisions of the Court of King’s Bench in the reigns of Queen Anne and George I.[footnoteRef:6] [6:  E.g. Powis v Gould (1702) 1 Salk 405] 

Criminal Juries in this period were also not free to return verdicts which were unacceptable to the judges. There were various mechanisms which were used to punish jurors who returned the wrong verdict. A notorious example concerned the acquittal of Sir Thomas Throckmorton of treason in April 1554. The jurors were imprisoned and fined. Indeed, an Act of 1534[footnoteRef:7] authorised the punishment of jurors in Wales for giving “an untrue verdict against the king, contrary to good and pregnant evidence ministered to them.”[footnoteRef:8] Until its abolition in 1641 the Star Chamber was used to discipline jurors, but that was not the end of interference as judges continued to do so. [7:  Jurors in Wales Act 1534]  [8:  Devlin, Trial by Jury 1966 third impression, p 68] 

The end came with the celebrated Dr Bushel’s case of 1670[footnoteRef:9].It arose out of the prosecution for unlawful assembly of two quakers, William Penn (of Pennsylvania fame) and William Mead, for unlawful assembly while preaching in Gracechurch Street contrary to the Conventicle Act 1664. The jury found that they were "guilty of speaking to an assembly in Gracechurch Street" but refused to find the assembly "unlawful". The jury were locked up without food, water or heat for two days but still refused to give way to the judges and returned a not guilty verdict. They were then fined for returning a verdict contrary to the evidence and imprisoned until the fine was paid. The jurors, led by Edward Bushel, moved for habeas corpus before the Court of Common Pleas. Chief Justice Sir John Vaughan, in his celebrated but to the modern reader rather impenetrable ruling, established the principle that a jury could not be punished for acquitting in the face of what the court itself thought was incontrovertible evidence. It underpins the rule that a judge may not direct a jury to convict.  [9:  (1670) 124 E.R. 1006] 

The case is commemorated, indeed celebrated, in a plaque at the Old Bailey which proclaims: “The right of juries to give their verdict according to their convictions.”  But 100 years later Lord Mansfield observed in R v Shipley (1784) 4 Doug 171: 
“It is the duty of the judge, in all cases of general justice, to tell the jury how to do right, though they have it in their power to do wrong, which is a matter entirely between God and their own consciences.” 

 By the late 17th century, we have a jury whose independence has, to a large extent, been protected but which still does not act only on the evidence produced in court and which is therefore not expected to be unbiased. Indeed, Sir John Vaughan saw it as a strength that members of the jury might come with prior knowledge of an accused and of the crime in issue and bring to bear local knowledge more generally. 
It is also the fact that a trial before a jury in the late 17th, throughout the 18th and into the 19th centuries bore little resemblance to what we have come to understand as a fair trial. 
It may surprise many that at the early part of this period lawyers were conspicuous by their absence from serious trials. Few cases were prosecuted by the state, when lawyers would appear to prosecute. Most were prosecuted by the complainant who by the 18th century could, in theory, engage counsel, but few did so because of the cost.  The accused could not have lawyers to assist them save when a point of law had to be argued. The rule that an accused could not engage counsel for a trial endured well into the 18th century. Lawyers were thought to impede the discovery of the truth and were seen to come between the accused and the jury and make it more difficult for an innocent prisoner to exculpate himself. 
William Hawkins, in his Pleas of the Crown[footnoteRef:10] of 1716 said that “it requires no manner of skill to make a plain and honest defence, which in cases of this kind is always the best.” But by the 1730s defence lawyers began to appear, the rule having been relaxed, and by the middle of the century their involvement had become more common. Cost inevitably remained an inhibitor. Most trials remained lawyer-free zones.  [10:  Vol 2 p 400] 

But a trial was an altogether different animal from what we are used to.  The judge elicited and challenged the evidence. There were no opening or closing speeches or even a summing up as we know it. And trials moved at breakneck speed. The summing up of evidence did not become commonplace until the 19th century. 
In Crime and The Courts in England 1660 to 1800[footnoteRef:11] Professor John Beattie explores all these issues and many more. I acknowledge his scholarship in what follows.  [11:  OUP 1986] 

There are reasonably good records from the Old Bailey and Surrey, but they are more patchy or absent elsewhere across the country. He has studied in detail all the records from Surrey which demonstrate that many trials for felonies on Assize lasted only minutes and even complicated cases, such as murder, robberies or burglary which took longer, were over in a few hours. A jury would be sworn and then the cases would follow one after the other rapidly, with a break in the afternoon. The jury did not return a verdict after each short trial but waited until the end of the day. They delivered verdicts in a block without leaving the court. Prof Beattie summarises the throughput of cases for the August Assizes in 1751[footnoteRef:12].  [12:  P377] 

After all sorts of preliminaries, trials began at about 5.00pm on Friday 17th when two short cases were heard. The court resumed at 7.00am on the Saturday morning:
“They began [immediately] with an infanticide case in which 10 witnesses were heard and then went on to a series of other felonies, all of them property crimes, in most of which the accused faced capital charges. By the dinner adjournment, at about 2:00 in the afternoon, the court had tried 10 cases altogether and the jury had found their verdicts: they had acquitted the woman charged with infanticide and an accused shoplifter, found convictions on reduced charges against five felons, and convicted three others of the offence charged, two of whom would later be sentenced to death.” 
After the dinner break starting about 5.00pm the court cracked through 4 more felonies and two misdemeanours including against the inhabitants of Wimbledon for non-maintenance of the highway.
The Assizes continued on Monday 20th through to Wednesday 22nd August. In those three days the court dealt with 37 prisoners charged with felonies and six with misdemeanours. The last day of the Assizes on Thursday 23rd dealt with sentencing and discharging prisoners.
Prof Beattie observes:
“… the level of work seems to have been entirely typical. Altogether, 54 accused felons had been put on trial over 4 days, a level that matches the average of close to 15 cases a day maintained at the Surrey Assizes in the second half of the century. Since on most days the court met at 7:00 AM (occasionally earlier), adjourned for dinner at about 2:00 in the afternoon and then sometimes resumed for an hour or two afterwards, 8 or 9 hours seems a likely estimate for the typical day. The trials must thus have averaged somewhere near half an hour, including the arraignment, the plea, and the jury's deliberation.”
Everyone involved in the Assizes certainly had stamina in those days. 
The presumption of innocence was also a later 19th century introduction into our criminal law. The prosecution was required to produce evidence of the guilt of the accused but did not have to prove guilt beyond reasonable doubt. As Prof Beattie puts it if the accused was innocent “he ought to be able to demonstrate it for the jury by the quality and character of his reply to the prosecutor’s evidence.”[footnoteRef:13]  [13:  Ibid p341] 

There were idiosyncrasies which might assist an accused. I will give one example which was ubiquitous, namely undervaluing stolen goods. Until the Larceny Act 1827 did away with the distinction, there were crimes of petty larceny and grand larceny. Grand larceny was a felony and at various times punishable by death. Such cases were usually tried on Assize. Petty larceny was a misdemeanour and tried at Quarter Sessions before magistrates and a jury. In the mid-18th century, the threshold between the two was 10d. For reasons which may have included a desire not to expose prisoners to the possibility of the death penalty, but also to relieve the Assizes of the burden of a growing caseload, indictments were drawn to limit the value of stolen goods to 10d sometimes in ways which provoke a smile. Quite staggering amounts of stolen goods were valued at 10d in the indictment. In Surrey for many years in the 18th century the value of goods stolen was always said to be I0d, including if the property was stolen money of higher value.
In one case 11 half-crowns were said to be worth 10d and in another, 2½ guineas. For those not familiar with pre-decimal currency, each half-crown is 30d, and each guinea 252d. And when convicting on a charge involving grand larceny, it was not uncommon for juries to decide that the stolen goods were worth only 10d when they were clearly worth much more, a practice known as “pious perjury”, resulting in a conviction for petty larceny.
It was in the late 18th century and then in the 19th century that the modern jury trial – one which we would recognise – came into being. They remained short and continued to be so for most of the 20th century. The burden and standard of proof became fixed. The structure of opening and closing speeches, of lawyers eliciting the evidence, of the judge summing up the evidence and directing the jury on the law and the separation of functions between judge and jury were cemented in the 19th century. Rules of evidence and procedure developed so that only relevant evidence was heard and to achieve fairness by the standards of the day.  
Fairness is not an objective and immutable standard. There was much in the practice and procedure as it developed which many would now regard as unfair and much in our current law and practice which our 19th and 20th century predecessors would similarly regard as unfair: loosening of the rules for admitting hearsay evidence and evidence of bad character, for example. 
One area which was always a matter for Parliament (or for the King in the early days) was the qualifications needed to serve on a jury. It was not until 1972 that a property qualification for serving on a jury was finally done away with.[footnoteRef:14] [14:  Abolished by the Criminal Justice Act 1972, s 25(1)] 

From the beginning there had been no question of either the jury of presentment or trial jury being comprised of the social or economic equals of most of those who were subject to criminal process. Nor was that true of civil juries. They were drawn from the propertied and monied classes.
When Devlin was writing in 1956, he noted that the qualifications then in force:
“Were settled in 1825 and have remained the same ever since, notwithstanding that in the 130 years that have passed England has changed from an oligarchy in which the ordinary man had little to say in the affairs of the country into a democracy in which every man and woman has the vote.”[footnoteRef:15] [15:  Chapter 2 p 17] 

In 1825 only men could serve on a jury and they had to be a property owner or householder, with minimum annual values attached to freehold property, long leasehold property or rented property. That excluded what was considered to be the meaner sort. He noted that the change in the value of money made the financial limits less of a restriction but added:
“The real factor therefore restricting the jury franchise is not the exclusion of an appreciable number of property owners and householders but the exclusion of all citizens who are not householders, and that means the majority of the adult population.”[footnoteRef:16] [16:  As a result of revaluations, by 1964 7 million people were eligible for jury service in England and Wales, 89% of them men. See Morris Report] 

The Sex Disqualification (Removal Act) 1919 removed the bar to women serving on juries but because few owned property or were householders they remained grossly underrepresented until 1972. Young people were similarly underrepresented because property owners and householders tended to be older. 
It remained, as it had always been, a complete fiction that juries generally provided trial by the defendant’s peers. That position was not defensible by the mid-60s. The 1965 Morris Committee on Jury Service[footnoteRef:17] recommended that all adults on the electoral role, with some exceptions and with lower and upper age limits, should be eligible for jury service. Since 1972 Juries are now likely to be more representative of the adult population of the locality and some of the remaining exemptions have been swept away and the age range expanded. [17:  Report of the Departmental Committee on Jury Service, 1965 Cmnd 2627 chaired by Lord Morris of Borth-y-Gest] 

What of the boundaries between summary offences, dealt with by Magistrates alone, and indictable offences tried at Quarter Sessions or at Assize, and later in the Crown Court? 
The history of the Magistracy in England is another of those subjects that would be too large for a doctoral thesis and there are precious few records of their early exercise of summary jurisdiction.  Their criminal jurisdiction was, for centuries, a small part of their duties. They were charged with maintaining the peace, suppressing riots and affray and with apprehending felons. They had embryonic local governmental functions. Quarter Sessions were largely concerned with that. Their criminal functions included presiding over trials with a jury in Quarter Sessions and a developing role in investigating criminal complaints to decide whether they should be sent to Quarter Sessions of to the Assizes for trial. But they were also empowered to deal with many minor crimes summarily.[footnoteRef:18]  [18:  See generally Clive Emsley, The English Magistracy 1700 -1850 IAHCCJ Bulletin No 15, Feb 1992] 

These summary powers developed in a haphazard way. In the early days, Justices of the Peace were empowered to punish offences committed in their presence and then later (but before the mid-16th Century) to punish offences not committed in their presence which they discovered by examination.[footnoteRef:19] Statute increasingly conferred summary powers on Magistrates in the 17th and 18th centuries in matters which would have been dealt with by jury trial. Among them were game cases, embezzlement from employers, wood theft, hedge-breaking, pilfering crops from fields and offences under the vagrancy laws.[footnoteRef:20] All of these were hitherto dealt with on indictment. Magistrates’ powers of punishment often included imprisonment for short periods rarely exceeding a handful of months, but fines and corporal punishment were more common.  Blackstone, that great cheerleader for jury trial, lamented that summary jurisdiction  [19:  Sir John Baker, Collected Papers on English Legal History Vol II p 1029]  [20:  Beattie pp 17 and 18. He opines “Fortunately, the summary powers of magistrates were not so enlarged in this period [i.e. 1660 to 1800] in such a way that a great deal of ordinary business was removed from the courts.” ] 

“has of late been so far extended as, if check is not timely given, to threaten the disuse of our admirable and truly English trial by jury, except only in capital cases.”[footnoteRef:21] [21:  Commentaries Vol 4 p 281] 

Parliament repeatedly legislated to curtail the availability of jury trial by moving the boundaries between the summary jurisdiction of Magistrates and the jury courts. 
There has never been a right to jury trial in a constitutional sense but rather trial by jury evolved as the way criminal charges in England were resolved in most cases, many of which were not objectively serious.
The 19th century saw the statutory codification of the criminal powers of Magistrates, which by then included Stipendiary Magistrates appointed in London in the 1790s and then more widely largely because of expanding business and the difficulty of finding Magistrates in urban areas. That was a response to the difficulty in finding Magistrates and the increasing volume of work.
At no time before 1847 did an accused have a choice about where he would be tried. The law provided whether the trial would be on indictment or summarily before Magistrates. 
The Juvenile Offenders Act of that year was the first to introduce that choice. Its background was a desire to speed up criminal justice for juveniles and to spare them incarceration awaiting trial. Until then children were tried in the same way as adults. The Act provided that those under 14 should be tried for larceny by two Magistrates, with a maximum sentence of three months, but the juvenile or his parents could insist on trial by jury. In 1850 the jurisdiction was extended to those under 16.
The reality was that very few elected trial by jury. What was working for children was extended to all. It achieved a significant rebalance of work between the Magistrates’ Court and the Quarter Sessions and thus reduced the volume of jury trials. The Criminal Justice Act 1855 introduced summary trial for adults charged with larceny of goods worth up to 5/-with a maximum sentence of three months, but with a right for the defendant to insist on jury trial. 
Then by the Summary Jurisdiction Act 1879 the range of juvenile cases that could be tried in this way was greatly expanded. Summary trial before Magistrates for children aged seven to 11 became available for all offences other than homicide and for juveniles aged 12 to 15 an expanded range of property related offences; but the right of election was retained. The range of property related cases for which an adult could be tried summarily was also expanded but, once again, with a right to elect jury trial.
The right to insist on a jury trial was removed from the parents and guardians of children by Schedule 3 of the Children and Young Persons Act 1933 and from young people under the age of 17 by section 6 of the Children and Young Persons Act 1969.  These enactments were stepping stones to the current position, namely that no juvenile has the right to elect jury trial and may only be sent for trial in the Crown Court for homicide, other very serious offences or in specified circumstances if they are being tried jointly with an adult. 
 While these changes were substantially motivated by concern for young people caught up in the criminal justice system, statutory interventions affecting adults were motivated by the need to promote the efficient distribution of cases between the Magistrates’ Court and what became the Crown Court. The summary jurisdiction of Magistrates was repeatedly extended to include offences which hitherto had only been triable on indictment. Schedule 2 to the Criminal Justice Act 1925, for example, contains a long list. 
The Interdepartmental Committee on the Distribution of Criminal Business between the Crown Court and Magistrates' Courts chaired by Lord Justice James in 1975 led to the Criminal Law Act 1977.  It created the structure of three classes of offence with which we are familiar: (i) summary only offences, tried in the Magistrates’ Court; (ii) indictable only offences which must be tried in the Crown Court; and (iii) “either-way” offences where the Magistrates decide whether to accept jurisdiction according to allocation guidelines, or send the case to the Crown Court, but where the defendant can insist on a jury trial.
Schedule 1 contained a long list of offences which had been triable both in the Magistrates’ Court and the Crown Court until 1977 but became summary only (including various drink driving offences) but the maximum sentence was reduced to six months’ imprisonment or less. Longer lists in Schedule 2 and Schedule 3 identified offences that hitherto had been triable only on indictment but became triable either way. The purpose of these changes was to transfer large volumes of cases from the Crown Court to the Magistrates’ Court. But underlying the changes were two features. First, offences that carried a maximum sentence of more than six months’ imprisonment were not classified as summary only and secondly the defendant was given an unfettered right to elect trial by jury in either way cases.
There has been further change and attempts at change since 1977.
Criminal damage is an offence triable either way but by virtue of section 22 of the Magistrates’ Courts Act 1980 if the value of the damage did not exceed £200 it could only be tried summarily. That was last increased by Section 46 of the Criminal Justice and Public Order Act 1994 to £5,000. According to the Bank of England inflation calculator that would now be a shade under £11,000. It has long been overdue for increase. 
In 1999 Jack Straw MP as Home Secretary introduced the Criminal Justice (Mode of Trial) Bill which sought to remove the right to elect from defendants in either way cases. It was defeated in the House of Lords in early 2000. He introduced a revised bill which passed the Commons but ran again into stiff opposition in the Lords and was voted down at second reading. The Government chose not to use the Parliament Acts to secure this legislation.
That legislation would have aligned the practice in England and Wales more closely with that in Scotland. A defendant in Scotland has no right to elect jury trial. Some very serious cases always have a jury in the High Court of Justiciary. Some never get a jury. But there are many which in our language are either way offences.  In Scotland it is not the court that determines whether the case should be heard by a judge alone, that is the Sheriff, or the judge with a jury. It is the prosecution.
Whether a case should be tried summarily or should go to the Crown Court has long been tied to the sentencing powers of Magistrates. The statutory right to elect jury trial overrides the Magistrates’ preferred choice even where their sentencing powers would be more than adequate in the event of a conviction. For some time, the maximum sentence Magistrates could impose on a single charge was six months’ imprisonment or consecutive terms not exceeding 12 months.[footnoteRef:22] [22:  Section 133 Magistrates’’ Courts Act 1980] 

Section 154 of the Criminal Justice Act 2003 increased the six-month maximum to 12 months, but it was never brought into force. In 2022 the Government decided to introduce the increase but because section 154 did not empower its reversal instead legislated afresh. Section 13 of the Judicial Review and Courts Act 2022 gave a power by statutory instrument to increase to 12 months but also power to return it to six. Increasing the limit was designed to keep thousands of cases in the Magistrates’ Court which the Magistrates felt obliged to send to the Crown Court because their sentencing powers on conviction might be inadequate. But in March 2023 the increase was reversed but not because there was evidence that Magistrates were over-sentencing. It was a device to slow down the rate at which cases were being disposed of. Sending a case to the Crown Court for sentencing or sending it for trial inevitably delayed the date on which a custodial sentence might be imposed. Most defendants were not remanded in custody. 
The prisons were on the verge of falling over at the time and buying a little breathing space by delay in sentencing was seen as necessary. But almost two years ago to the day the maximum was once more increased to 12 months.[footnoteRef:23] [23:  Sentencing Act 2020 (Magistrates' Court Sentencing Powers) (Amendment) Regulations 2024 (SI 2024/1067)] 

The Criminal Justice Act 2003 made two significant inroads into jury trials. Section 43 provided that some fraud trials could be tried without a jury. This was a rather belated response to the 1986 Roskill Report on Fraud Trials. But this provision was never commenced and was repealed by the Protection of Freedoms Act 2012. Section 44 enables a trial to be by judge alone if jury tampering is feared subject to two statutory criteria being satisfied.  For different but allied reasons trials by judge have been allowed in Northern Ireland in terrorism cases.[footnoteRef:24] [24:  Diplock Courts] 

There are now proposals before Parliament to increase Magistrates’ sentencing powers further to 18 months or possibly two years.
The Bill also revives proposals similar to those of Jack Straw to remove the right of election from defendants where the Magistrates are content to keep the case; and trial by judge alone in complex fraud trials is there as well.  All these changes are designed to reduce the flow of cases into the Crown Court and so make headway in reducing the outstanding caseload and reducing the time many are waiting for trials. There are also significant cost savings that would follow from resolving cases in the Magistrates’ Court rather than the Crown Court.
My own views on these issues are well known. I have long thought that there needs to be a rebalancing of cases between the Crown Court and the Magistrates’ Court and I also favour low level cases in the Crown Court being tried by the same composition that hears appeals from the Magistrates’ Court, namely a judge sitting with two Magistrates. 


The Crown Court is cluttered with cases which objectively are not serious enough to warrant a jury trial, and which impede the speedy trial of more serious cases. My thinking was encapsulated in the Times Justice Commission report published at the beginning of 2025. Our proposals were structured differently and did not go quite as far as those which subsequently found favour in Lord Leveson’s review for the Government. The original proposals from the Government, now modified, was to have trial by judge alone in cases where the sentence if convicted was likely to be three years or less. Lord Leveson had not recommended trial in the Crown Court by judge alone but also favoured a judge and two magistrates.
Wherever the balance is eventually struck the debate should proceed on a sound historical footing and, if I may say so, be less grounded in hyperbole and emotion. 
Trial by jury of the sort we recognise became the established mechanism for determining guilt in all but the least serious criminal cases. For many it will be disappointing that Magna Carta was not its genesis, that for centuries it was deeply unfair with the dice loaded against the accused and that trial by one’s peers was a myth until the last quarter of the 20th century. 
That is not to diminish the vital role it has played, or that it an excellent system for delivering just outcomes and that it places justice in serious cases in the hands of a random selection of the population. I am a fan. But, as I have said, it is not a constitutional right. The boundaries between cases tried summarily by Magistrates and by judge and jury have always been set by Parliament and have been determined by reference to the nature and volume of crime being detected and available resources, not just financial but also legal. There has been a steady transfer of cases away from juries and into the hands of the Magistrates’ Court since the 18th century, accelerating in the 19th and again in the 20th. Politically, it has often proved difficult, as Jack Straw discovered and as the provisions in the Criminal Justice Act 2003 never brought into force for fraud trials and increased sentencing powers for Magistrates illustrate. So too do the current Government’s difficulties in securing their legislation. 
The doubling of the outstanding caseload and alarming increase in the time to get a trial for many cases in the Crown Court since Covid struck in the spring of 2020, especially cases where the defendant is not remanded in custody, provides the background to the current debate but it is one that has always been there. 
It cannot be tolerable that defendants, complainants and witnesses are waiting years for a trial in non-custody cases. 
The next serious additional pressure on the system will come from rising charge rates. They are slowly increasing but remain stubbornly low at 8.5% of recorded crime[footnoteRef:25]. Imagine what will happen as that continues to rise, as it should, back to the levels they were 10 or 15 years ago?  [25:  Crime Outcomes in England and Wales 2025 – 2026, compare with the figures the year before.] 

In all policy decisions there must be balance. Many of the changes since the 18th Century were subject to fierce opposition, particularly from the legal establishment. While many will disagree, change was needed in the past and there is a strong case that change is needed now. It is the boundaries of that change that need calm discussion.

The Rt Hon. the Lord Burnett of Maldon KG
20 October 2026 
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